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The trend for IT and Outsourcing shows litile sign of abating. The
sector’s continuing growth, both in value and volume, is a direct
impact of the economic slowdown as cost saving remains a major
incentive to cash-strapped firms.

Ihe financial pressures which led organisations to outsource their

IT requirements show no signs of slackening as the glabaleconomic
downturn continues its decline, Yet as the sector continues:to grow,
other factors are increasingly influencing the decision to outsource,
Access to world-class, cutting edge I'T skills, experience and resourc-
esis an attractive aption for companies who could little afford to
keep such services on the in-house payroll; and removing nonscore
business is considered both time efficient and cost effective.

One interesting teature of this new trend in Outsourcing projects:

is a groater focus in real savings and efficiency gains; while inthe
past many companies sought simply to reduce their overhead costs
and place certain non-core activitigd with expert companies, which
did not necessarily result inactual overall savings over the contract
life the cliehts are now much more focused on concrete solutions
leading to medium to long-term savings along with competitive and
efficiency gains. For the near future, the [T and Outsourcing markets
are likely to remain very active, presenting many opportunities to
both elients seeking to increase efficiency and control cost and, of
course, for contractors that can proactively identify and address

the needs of such dients. Taxation and labour matters are still some
of the most challenging features to be addressed in outsourcing
contracts, especially if the project involves the absorption and/or
Iranster of worktorce and the acquisition of complete business units.
Labour and tax succession issues have to be carefully addressed in

these cases.

International variations

Knowledge of the I'T and Outsourcing industry and its ability to
provide out-of-the-box thinking to assist clients in achieving a trans-
action renders [T and Outsourcing practice teams as valued allies in
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the preparation, evolution and closing of any such transaction. In some coun-
tries, such as Canada, the global economic slowdown appears to have brought
stricter terms of payment, the possibility to negotiate value-adds into contracts,
as well as more elaborate governance provisions, Opportunities for commercial
leverage towards expansion or restriction of scope of services, renewal period or
term of outsotireing agreements are now raised by both suppliers and users, as
appropriate, and multi-sourcing possibilities in the Outsourcing arena are also
more evident.

As another example, there is no specific law regulating [T Litigation and Con-
tracting in France, other than the intellectual property law issues which might be
involved. However, some specific regulations do exist concerning outsourcing
agreements, on the transfer of employees whose activity is outsourced, as well as
outsourcing by financial and investment companies,

Some of the key issues which could make a sourcing operation successful in
France are: (i) having a clear understanding of the client’s reasons and the goals
pursued in the outsourcing operation; (ii) identifying the client’s most important
needs such as compliance with the planning, security of materials and data,
service level commitments and the applicable penalties or other consequences in
case of failure by the service provider to comply with its commitments; (iii) the
terms and conditions of evolution of the service in order to respond to clients’
new needs; (iv) the reversibility terms and conditions; and (v) the labour law
aspects involved by the outsourcing operation.

However, conditions differ all around the world. Some of the laws that would
need to be considered by a foreign entity outsourcing and/or off-shoring to India
are (i) the foreign exchange management laws which would affect issues relating
to provision of guarantees by the vendor, repatriation of liquidated damages etc;
(ii) direct tax laws which would affect the exposure to tax liability in India; and
(iii) indirect tax laws such as the applicability of service tax and/or VAT, which
may affect the cost of procuring services from India. Care needs to be taken
that the contracts are properly structured in this regard. Contract law would
also become relevant in terms of which provisions may or may not be enforce-
able under Indian law. Also, information technology laws including provisions
related to data protection and privacy may become applicable in certain cases,
while antitrust laws may become applicable if the provisions in the outsourcing
contract are considered to be unfair or restrictive trade practices, or an abuse of
the customer’s dominant position.
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